ESPAÑA
1. El artículo 44 de la Constitución contiene:

(i) el derecho a la cultura, y
(ii) las obligaciones para los poderes públicos de  a) promover y tutelar el acceso a la cultura y b) promover la ciencia y la investigación

La Ley 13/1986, de 14 de abril, de fomento y coordinación general de la investigación científica y técnica, modificada por la Ley 13/1996, de 30 de diciembre, de medidas fiscales, administrativas y del orden social, trata de favorecer una política científica integral, coherente y rigurosa, que corrija los males tradicionales de la producción científica y técnica española, que la propia Exposición de motivos de la Ley centra en la insuficiente dotación de recursos y la desordenada coordinación y gestión de los programas investigadores.

Las disposiciones más importantes de la Ley son las siguientes:

(i) Para el fomento y la coordinación general de la investigación científica y técnica que el artículo 149.1.15 de la Constitución encomienda al Estado y, en cumplimiento de lo establecido en el artículo 44.2 de la Constitución, se establece el Plan Nacional de Investigación Científica y Desarrollo Tecnológico ( ahora denominado Plan Nacional de Investigación Científica, Desarrollo e Innovación Tecnológica, Plan I+D+I, cuya versión vigente abarca el período 2004-2007, y fue aprobado por el Consejo de Ministros en su reunión de 7 de noviembre de 2003 ) que:

- se orientará a la consecución de objetivos como el progreso del conocimiento y el avance de la innovación y desarrollo tecnológicos, el crecimiento económico, el fomento del empleo y la mejora de las condiciones de trabajo, el desarrollo y el fortalecimiento de la capacidad competitiva de la industria, el comercio, la agricultura y la pesca, el desarrollo de los servicios públicos y la adecuación de la sociedad española a los cambios que conlleva el desarrollo científico y las nuevas tecnologías,

- tendrá en cuenta, entre otros extremos, las necesidades sociales y económicas de  España, los recursos humanos y materiales existentes y los recursos económicos y presupuestarios disponibles,

- fomentará la investigación básica en los distintos campos del conocimiento,

- contendrá previsiones para el fomento de la investigación científica y el desarrollo tecnológico en las empresas y promoverá la comunicación entre centros de investigación y empresas.

El Plan Nacional, que será revisable anualmente, comprenderá las actividades a desarrollar por los organismos de investigación de titularidad estatal e incluirá, al menos, capítulos sobre programas nacionales de investigación científica y desarrollo tecnológico, programas de las Comunidades Autónomas que en razón de su interés puedan ser incluidos en el Plan Nacional y programas nacionales de formación de personal investigador. 

En fin, el Plan Nacional se financiará con fondos procedentes de los Presupuestos Generales del Estado y de otras Administraciones Públicas, así como con aportaciones de Entidades públicas y privadas, y con fondos procedentes de tarifas fijadas por el Gobierno.

(ii) La Ley prevé la creación de diversos órganos administrativos, como la Comisión Interministerial de Ciencia y Tecnología ( encargada de elaborar el Plan Nacional ), el Consejo Asesor para la Ciencia y la Tecnología, el Centro para el Desarrollo Tecnológico e Industrial y el Consejo General de la Ciencia y la Tecnología, con funciones diversas en relación al Plan Nacional y a la política científica.

(iii) La Ley regula los denominados Organismos Públicos de Investigación  ( como el Consejo Superior de Investigaciones Científicas o el Centro de Investigaciones Energéticas, Medioambientales y Tecnológicas, entre otros ), que tienen entre sus funciones las de gestionar y ejecutar los programas que les sean asignados en el plan, contribuir a la definición de los objetivos del plan y asesorar en materia de investigación científica e innovación tecnológica a los organismos dependientes de la Administración del Estado o de las Comunidades Autónomas que lo soliciten.

(iv) La Ley establecía en su disposición adicional primera la constitución de una Comisión Mixta del Congreso y del Senado para conocer el Plan Nacional de Investigación Científica y Desarrollo Tecnológico y de la memoria anual sobre su desarrollo, como mecanismo de seguimiento y valoración por parte del Parlamento de los objetivos en investigación científica y tecnológica. Sin embargo, la reforma de la estructura ministerial de 2000, que dio lugar a la creación de un Ministerio de Ciencia y Tecnología, con su Secretaría de Estado de Política Científica y Tecnológica hizo pensar al legislador que ya no era necesaria la existencia de la precitada Comisión Mixta, de forma que mediante Ley 5/2000, de 16 de octubre, se procedió a derogar la disposición adicional primera de la Ley de 1986.

(v) Por último, en virtud del Real Decreto 553/2004 de 17 de abril, por el que se reestructuran los departamentos ministeriales, se suprime el Ministerio de Ciencia y Tecnología. Las competencias atribuidas a la Secretaría de Estado de Política Científica y Tecnológica del Ministerio de Ciencia y Tecnologías son asumidas por la Secretaría de Estado de Universidades e Investigación, como órgano superior del Ministerio de Educación y Ciencia.
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Tax incentives encourage scientific research and experimental development

	An overview of the federal SR&ED program
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	In order for Canadian businesses to become and remain more competitive and innovative, the Canadian government has put in place tax incentives to encourage them to conduct scientific research and experimental development (“SR&ED”) activities. Several Canadian provinces also offer incentive programs with similar objectives.

In essence, the SR&ED program allows taxpayers to claim cash refunds and/or tax credits in relation to eligible SR&ED work carried on in Canada.

According to the study Rating Canada’s R&D Tax Treatment: A 2003 update carried out on behalf of the Canadian government, it appears that, as of 2003, Canada offers the most favourable tax treatment for SR&ED of any G-7 nation.

Even though the Canada Revenue Agency, which is responsible for the administration of the SR&ED program, processes approximately 11,000 SR&ED claims representing $1.5 billion of tax credits each year, we firmly believe that many taxpayers are not claiming the SR&ED tax credits to which they are entitled or are not maximizing their present claims.

Corporations, individuals and unincorporated businesses that carry on eligible activities may claim SR&ED tax credits. It should be noted, however, that partnerships cannot claim SR&ED tax credits, but rather have to allocate them to their members based on each member’s proportionate share in the partnership.

What activities are eligible?
The federal Income Tax Act (“ITA”) defines what constitutes SR&ED activities for income tax purposes. SR&ED means a systematic investigation or search that is carried out in a field of science or technology by means of experiment or analysis and that falls into one of the following categories:

· Basic research: Work undertaken to advance scientific or technological knowledge without a practical application in view

· Applied research: Work undertaken to advance scientific or technological knowledge with a practical application in view

· Experimental development: Work undertaken to achieve a technological advancement in order to create, or improve even slightly, materials, products, or processes. Many SR&ED claims involve experimental development.

· Support work: Work that directly supports and is commensurate with the needs of basic or applied research, or experimental development. Such work includes: engineering, design, operations research, mathematical analysis, computer programming, data collection, testing, and psychological research.

Are there qualifying criteria?
Even though a project and its activities fall within one of the above-mentioned categories, the project and related activities will qualify for the SR&ED tax incentives only if all of the following three criteria are met:

· Scientific or technological advancement: The project provides information that advances the taxpayer's understanding of scientific or technological relations

· Scientific or technological uncertainty: The possibility of attaining a given objective or result, and/or how to attain it, are unknown according to current and generally available scientific or technological knowledge

· Scientific and technical content: There is evidence that a systematic investigation through experiment or analysis was carried out by qualified personnel having relevant experience in science, technology, or engineering

Generally, only SR&ED activities carried out in Canada will qualify. In this regard, the eligible work may be performed either by the taxpayer directly, or on its behalf by another party.

Are any activities excluded from the tax incentive program?
It is important to note that the ITA excludes certain activities from the SR&ED program:

· Market research or sales promotion

· Quality control or routine testing of materials, devices, products, or processes

· Research in the social sciences or the humanities

· Prospecting, exploring, or drilling for or producing minerals, petroleum, or natural gas

· Commercial production of a new or improved material, device, or product, or the commercial use of a new or improved process

· Style changes

· Routine data collection

What are the qualifying expenditures for the federal SR&ED program?
Generally, qualifying expenditures for SR&ED conducted in Canada will include:

· Salaries and wages of employees performing the SR&ED work

· SR&ED contracts

· Third party payments (universities, approved organizations, etc.)

· Materials (consumed or transformed)

· Some overheads

· Equipment rentals

· Equipment purchases

How is overhead and proxy amount calculated?
It may sometimes be difficult to determine eligible overhead for SR&ED purposes. In order to facilitate this exercise, the ITA provides that taxpayers may elect an alternative method of calculating the overhead.

This alternative method, the proxy method, basically allows taxpayers to include as overhead a proxy amount equal to 65% of salaries and wages of employees directly engaged in SR&ED, instead of the actual overhead incurred , for purposes of calculating the SR&ED tax credits.

What are the benefits of the SR&ED program?
· Deductions and tax credits: SR&ED expenditures generate a favourable tax treatment since current and capital SR&ED expenditures can be deducted in the year incurred or can be carried forward indefinitely as is deemed necessary to minimize a taxpayer’s tax liability. In addition to the flexibility regarding the timing of the expenditures’ deduction, a taxpayer may also obtain the benefit of an investment tax credit (“ITC”) which, depending on the situation, may be applied against taxes payable or even refunded. Unused and unrefunded ITCs can be carried back three years or carried forward 10 years to reduce taxes payable in those years.

· Two types of businesses can take advantage of the SR&ED ITCs: Qualifying Canadian-controlled private corporations (“CCPC”) can generally claim both refundable and non-refundable ITCs. The ITCs earned reduce the current year’s taxes payable or that of years covered by the carry back and carry forward period (as indicated above). The refundable portion of the remaining ITCs can be obtained as a cash refund. Claimants other than qualifying CCPCs can generally claim non-refundable ITCs only (i.e. reduction of taxes payable in the current year or during the carry back and carry forward period).

· ITC rates: The ITC rates and the refundable portion to which businesses are entitled vary according to the type of business that is conducting the SR&ED activities.

· Qualifying CCPCs: A qualifying CCPC throughout the year with $250,000 or less of taxable income in the previous taxation year may receive a refundable ITC equal to 35% of its qualifying SR&ED expenditures. The 35% rate and refund are calculated on the first $2 million of eligible expenditures(expenditure limit). However, this expenditure limit is reduced by $10 for every $1 of taxable income between $250,000 and $450,000 in the preceding taxation year . It is also reduced as taxable capital exceeds $10 million and is eliminated where taxable capital reaches $15 million.

ITCs earned on expenditures exceeding the limit are calculated at a rate of 20% and may, under certain conditions, be partially refundable.  As stated above, any non-refundable portion of the ITCs can be carried back three years and forward ten years and applied against taxes payable.

· Other claimants: For claimants other than qualifying CCPCs, the ITCs are earned at a rate of 20% on both current and capital SR&ED expenditures and are not refundable.  The ITCs can be applied to reduce taxes payable in the current year, the three preceding years or the subsequent ten years.

Appendix I outlines the applicable ITC rates.

What do I have to do to access the benefits of the SR&ED program?
Taxpayers must file Form T661 and Schedule 31. These forms must be filed no later than 18 months following the end of the taxation year in which the SR&ED expenditures were incurred.

In addition to these forms, taxpayers must include with Form T661 a technical description of the SR&ED projects undertaken in order to demonstrate that the SR&ED program’s criteria are respected.

This description will cover the projects’ scientific or technological objectives, the scientific or technological knowledge base of the taxpayer at the beginning of the project and the scientific or technological advancements sought. The description will also describe the activities undertaken in the year and will list the information supporting the claim.


